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|. Guiding Principl es for Understanding the Inersecton
A. The Supremacy Clause
Article VI of theUnited SatesConditution, commonly referredto asthe“Supremacy Clause”
provides hat

This Constitution, and theLaws of the Unted Sates which shdl be made inPusuance
thered; ard all Treaiesmade, or which shall be made, undertheauthority of the United
States, shabe the supgme Law ofthe Land; and #Judges in every Ste shallbe
bound theréoy, any Thingin the Conditution or Laws d any State to the Contrary
notwithstandng.

The gererd rule aeaedby thisprovision is thatfederal law trumpsstae law. Where astde law
preventscompliarce with federal law, or sevesasanobgade to accamplishing thefull purpose
or objecive of Congress, statedw is ignored and fedalr law is obeyd. California v. ARC
America Corp., 490 U.S. 93, 100-101 (1989). That federallaw is syreme des rot meantha
states ee unabled createdws that complement or add proteas to exighg federal law. For
exanple, federd disablity lawin theform of 8504, IDEA ard the ADA createa floor of bendits
and protedbns— the minimunthat must be provided. Shoud a state dare, it can always
provide adlitional servces resaurces ad praedion to disabded students s long as he stae
law is consigert with the federal, and the rights resaurces, etc, pramised by federd law
continue toflow to digible stiderts.

Allowable state action.Under the 1997 readubrizaton of the IDEA, states werevgn the
option o creding anew special educationeligibili ty category for young guderts,ages 39, with

developmental delays. 34 C.F.R. 8300.7(b). Basedhanauthoty, each st could dede
whether or not ttake advantage of timew category. Texas chose to adopt it, buy pattialy,

creatng the developmentally dsled label for stdents betweemé ages of 3 and 5eX. Ebuc.

CoDE889.1040(c)(13). Snce the stae caildignare the |ébd entirely or provideit for apaticular

ace range, theTexasdecision tousesame, butnat dl of theauthority was onsigent with federal

law ard dd not run afoul of the sypremacydoctrine.

State acton trumped by Supremacy ClauseOn the other end of the sgeum is Chapter 37
of the Education Code which pralMgs at §37.007 for the mandatory expulsion of stisckent
certan types of conduct. Sincestudent with disabilitieander either special eduiat or 8504
will be entitled to manfestation deemination, ard dnce the kehavior may belinked to either
disahlity or inappropriateplacenert, tha statelaw requiresexpulsion for a particular offense
may na matter. Campliance with a federd disablity law camat be avoided becaus d an
inconsisent or contadictory sate lav or local schootlistrict policy.
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B. 504 & IDEA (Special Education) are federallaws providing significant procedural
protections for eligible dsabled students and their parents.

For both IDEA and Section 504, thHederal government, thier though Congress or the
Department of Educatn, has ded¢rmined that deciens about egibility and service for
disaded studentsaretoo important to be given to one paesan. Asaresult, whethera stdert is
eligible under federabw and what thiachild get atschoolbecaus of digibil ity are deci®ns
to be made by the appropeét constiuted comnitee, & outlined by fedex law.

The ARD Committee a IEP Team: The IDEA regulations mandate thiatentificaion,
evaluaton and placement of studeim special ducation be ammplished by a comittee—a
multi-disciplinary team composed afvariey of educators and thgarent. §ee 19 TeX ADMIN.
CobDE 889.1050). In Texas, we tdhese €éams Adnsson, Review, and DismissalARD)
Committees dsewherg they areknown as IEP Teans. Specifically, the ARD Committee nug
include the child’'s parents, a regular education teacher if the sudent is or may participatein
regular education classes, the childs specia education teacher, a rgpresenatve of the public
acercy (with power to supervisetheprovision of services) adiagnogician, other individualsat
the discetion of the panet or school, ad, if appropriat, the chidl. The school’s failre to have
in attendace all he requird per®nnel esultsn a violation of IDEA.(See, for example, Searcy
Public Schools, 30 IDELR &5 (SEA Ark. 199), where the didrict’s failure to have in
attendance regulareducationgéacher aa nmanifestaton determination eeting resulted in he
voiding of the teams’s dedis becausehie comnittee was noproperly constuted.)

The Sction 504 Committ eeis respnsible for 894 idertification, evaluation, and placenert.
Unlike the IDEA, 8504 does notdate he titles or people whonust be menbers of the
Committee. Ingeal, the regulatioa reguire tha the 04 Committee 5 a goup o persons,
including pesons knowledgeabléaut the chil, the meaning of the evaluaridata, and the
placement options. 34 C.F.R. 8104.35(c)(Bne parents arnotrequired menbers of the
Committee (although best prectice dictatestha they have involvemert in the evaluation and
placement process, aneceive thenotices required by the prcedural potection povision.)
Thereis o maximum number of menbers, ard the regulations provide nogudance o the level
of knowledge equired. Both lavs require apmpriately constitued comnittees to make
educationablecisions for diabled studas. The diretresultis that, for a special eduaan or
504 child, when any indidual persn or group of persons, oththan the ppropriae ARD
Committee/IEP Team or the 8504 Caomitee, makes identificain, evaluabn or placenent
decisiondor thechild, thatpersonor group isviolating thestudent’'srights under federdaw.

Parent rights. The parents of studentswith dsabilities ae ganedrightsunder federd law in
addition b those right enjoyed by the pants of rgular educabn studentsAs you night
expect,the rights of special educatbn parents are numerous and signiftant. The IDEA
envisions a system whereby schools and parents waortkyjoi theplanning and devepment
of the IEP. Parents arconsensus mdrars of the ARD- equal pasipans in the ARD
committeeproces under the law. Parents are ertitled to notice of their rights, prior notice of
meetings, and the right to jpsct recods. Parents cerefuse consenb tevaluatbn, can demand
independenkvaluatons at the ditricts expense, andan demand that ARD eetings be
scheduledo discusoncernsWhen theparent disagreesvith the ARD Conmittee, the parent
canse& adue pocesshearing (anoftencamplex piece d litigaion tha canspawn gppeak to
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federal court), canfile complaints atthe Texas Edaoaion Agercy (TEA) or OCR, or request
mediation. Wiile complaint resolutin is notnecessaly expensive, it is the-consunmg, and
can resulin an obligaibn to provideadditionalserviceso the studet. Briefly the rights of
parents under Section 504 are mre limited. Parents a not equired merbers of 8504
comnittees but are erntled to notice of ights, prior noticeof 504 meetings and post-meeting
notice of what occued. Should parentisagree wh the identiicaion, evaluation or placement
of their 8504-abible sudent, they are able tomplain tctOCR,sue the district, or requiesdue
process haing. In sumnary, 8504 and speali educatn provide a praadural framework of
protectons todisabledstudentsand thé parentsAs federalaws, 8504and speciaéducation
carry theweight of the Supremacy Clause. To the extbat stée law s inconsstent, or
frustrateghe purposes of éier 8504 or speal educatn, the offending stataw nmust yield.

C. The Texas Dyslexia Law must work consistently with federal law.

Under the Texas Dyslexia Law, each swol distict must implenent a progre to assess and
serve suderntswith dyslexia. Thelanguage of thatrequiremert is interesing, in tha it refersto
“treatment of students with dyslexieather han providing eduational £rvices b students. &x
Epuc.Cobe838.003(b). Thelaw dso referstothe processof dyslexia assesment as “dagnosis.”
Tex. Ebuc. Cope 828.006(8)(1) & (b). The use of medcal terminology with regect to these
students, but not for duderts sufferirg ather types d disabilities,is unexplained but ssens to
indicatethat the ¢gislatire wanted thessudentgo beviewed andreata differently. In 1992,
the Sate of Texasadtedthefirstsetof proceduresto implement the gate’s dyslexia program.
That initial setof gudelines was @mmonly referredto as tle “Green Book” because dits geen
cover. It was edacedby the Red Book in 1998. The current hardbook of dyslexia guidelines,
entitled The Dyslexia Handbook: Procedures Concerning Dyslexia and Related Disorders, is
referred to as the “Purple Book.” The latest version of the handbook was rot intended to
introduce legd chamges a charges in procedures, bu to clarify language, espewlly with
reference toassesnen andidertification. Puiple Bodk, at p v. For mary districts, esgecially
thosethat atienpted to paform the duies eumeraed under state law without reference to
federal law, the rew language will make cleartha charges indigrict procedures ae reguired
for compliance. Thatlistricts have beenonfused by the statdyslexia &w is no surpge.The
initi al gate dyslexia law did littl e to cardinate the eforts it required of public schods with
the requirements of federallaw under 504 and special educatiorSince the firshandbook,
eath uccedaling dfort has lrought the sttedyslexia law andfederal disahility laws closer into
harmony. Such coordination is required so that districts complying with state law do not lose
track of the du@s that might also be owea $students wit dyslexia undefederal law.

Il. Federal Program Eligibility for Students with Dyslexia
A. Special Education and Learning Disability (D)

Dyslexia is not specifically listed in the IDEs#s one othe qualifying cgegoriesof disability.

Instead, dysxia is conglered a sukategory wihin the term “specific learing disabiity.”

Letter toD’ Amato, 17IDELR 466 (OSERS1991). “Specific leaning disability mears a dsorder
in one or more of the basic psycbgical pocesses inveked in understnding or in usig
language, spoken arvritten, hat may nanifest itelf in the imperfect abity to listen, think,
speak read write, spell, or to do mathematical calcuations, including conditions suich as
perceptual dishilities,bran injury, minimal brain dysfunction, dyslexia, and developmertal
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aphasia” 34 CF.R. 8300.8(10)(i). The regulations ecificdly exclude asleaming problems
disorders that are “prmarily the result of visud, heaing, or motor disablities, of mertal
retardaion, of emotional disturbyace, or of environmental, cultal, or eonomic disadvantage.”
8300.8(10)(ii).

Merely havng dyslexia osome other learning shrder doesiot guarantee speail educan
eligibility. In Texas, for example, LD eligibilif also depends ohé severif of the disabiliy.
State rués provide

A student with a darning diability is one who has le&m determined by a
multidisciplinay team to meetie citeria forspecificlearningdisability.... and n whom
the team has determined whether gese discepancy between aaiement and
intellecud ability exists.... A seweredisaeparcy exists when the student’s assessed
intellectua ahility is atove the nenally retaded range, but the stidernt’s asgs®d
educationalachievement in aes spedfied in 34 C.F.R. 8300.541, is more than one
standard deviabn below the sident’s inellectual abilty. 19 TEX. ADMIN CCDE
889.1040(c)(9)(A).

IDEA 2004 and the federal regtions isued in 2006 recogre he need to depéa from the
discrepancy model which has goverredLD eligibility in Texas,ard otherstaesfor mary yeas.
The model is based on the premise that a large gap between 1Q and achievement evidernces
learning disahlity. Unfortunately, there is little scence tojustify this appoach, ard theresult
of this model isthat“thousardsof childrenaremisidentifiedevery year, while mary othe's ae
nat idertified early enough or at all.” The President’s Commission Report on Excellence in
Special Educaton, titled “A New Era: Rewvitalizing Special Edication for Children and Their
Families”, a page 8 [hereindter “Presdent’'s Commisson’].

Response tolntervention,or RTI, is thealtermative model of LD €ligibility garreringthemost
attenton, and thendorsement ofie Congresis IDEA 2004, and the Depament of Elucation
in the 2006 regulations. The ARD Committee (EP Tean) dgemines the chid LD eligible
under he RTI nodel when the “child does ot make suficiert progress tomeetage a State
approved grade-leVstandards” in oner more of the following areasgtening comprehension,
written expression, basicreading sHKl, readng fluency skills reading comprehension,
mathenatics céculation, matheratics problem solving) “when using a procesbased on the
child’s respnse b scientific, reeach-basedintervertion[.]” In other words, thechild fails to
regpond to <ientific, reearch based instiction, and ather non-disability factors have keen
screened out

RTI makes good frse n the catext of thecriticisms leveled at thecurrent dscarepancy model.
According to thePresident Comrmission, “A key component d the identificaion proces,
especidl to estdlish educabn need and makhis decision less suitive, shoud be a careful
evaluaton of the chidl’s response to iiguction. Children should not be identified for specal
education without documenting what methods have beenused to fadlitate the chid’s
learning and adaptation to the geneal education classoom. The chld’'s respnse ©
scientfically based mterventons attemmd in the context of geneladucaton should be
evaluatad with paformarnce nmeasires, such as pre-ard pos-administration of narm-referenced
tests and fgress monitoringn the absenceof this documentation,the Commission finds
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that many children who are placed into spei@l education are essentialy instructional
casualties and not studentswith disabilities.” President’s Commission, at 26 (enphass
added).

Built into RTI is agtronger version of the educaional need component of IDEA digibility. In
the past,n addition 6 demonstrating the disepancy, atudenialsoneededd demonstrate he
or she “neds special educaibn and relged servtes” in orde to benefit from education. 34
C.F.R. 8300.7(a)1). Tha requiremert remains at300.306(c)(2), bu nae tha RTI recuires a
stronger showing of atenmpted andfailedreguar edwcaion. That regular educationdomorefirst
makes ®rse n light of the nstuctiond casualty problem highlighted previoudy. In fact
acording to the President’s Conmisdgon, failure toproperly teachrealing causesa gea deal
of IDEA eligibility. “Of those with ‘specffic learning disabilities; 80 percert are theresinply
because they han’t leaned how to read. Thus,any children redging specal educatbn— up
to 40 percen— ae there becaise treywerent taught toreal.” President’s Commission, at 3. Of
course,wherestuentsmug wait for special educaionto receve accesstoreading intervertions
preciousime is wasted.

“The current systam usesan artiquated model tha waits for a child to fail, instead of a
model based on prevention amderventon. Too little emphasis is put on pevention,
early and acurate dentificaton of learning and belvior probems and aggressive
interventon using resarch-basd approaches. Timeans students with diskti es do not
get hdp ealy when thahelpcan be most effectiv&pecial education should be far those
who do not respond to grong and appropriate instruction and methods provided in
regular education.” President’s Commission, p.7 (emphasis added).

Please note, whalLEAs are dbwed to move to RTI at their slireton, no change is geiired.
Sdhools cancortinueto usethe $ate dscrepancy model for LD digibility purposes & long as
the stde ontinues toallow tha model. An elenment of RTI, howewer, is addedto dscrepancy
aralysis urder the rew requlations In adlition to dscreparcy daa an 1Q ard achievenert,
LEAs usingthe dscrepancynodel aralsorequiredo look at‘Data that denonstrate thigorior
to, or & a f@artof, the rderral proces, the chid wasprovided gppropriate ingructionin regular
education sitings, deivered by quafied personngl]” 300.309b)(1). Under IDEA 2004 and
the new federal gulations, he failure of good regutaeducatbn efforts to improve stlent
performarce nug be dcumenedto jugify specia ed eligibility, evenin districts tha choose
to use the @ discrepang model.

For the chitl with dyslexiawho is eligibke under theDEA, the Purpt Book requies thathe
ARD Committee ndude “gppropriate readng ingruction on the student’s individualized
education ppgram (IEP). Appropriate reading ingttion incudes the desigtors isted in he
chaper on Ingruction for Studerts with Dyslexia.” Puple Book a p. 9, 12. Note tha for a
special ducation abible sudent, the ARD Comittee determines placement. While that group
should ceminly consder input from the dyslexia pgram, the dyslexia progm rdes do not
govern thechild’s placemen to the exent that they are inconsigent with thelDEA. Additional
IDEA concerns are dcussed below.
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B. Section 504 Eligibiity.

To be eligibé under 85040ne must béqualified” [which, in Texas, oughly equatestbeing
between threand twenty-two year of age and a rakint of the school distct, 34 C.F.R
§104.3(k)(2).] and “handicapped.” Notthat sine this rgulation was dafted, the Americans
With Disablities Act was @s®d and the tem “hardicapped” has den redaced with
“disabled.” Handicapped persons’ means any person who (i) has a physical or mental
imparmen which substantially limits one @ moremajor life actvities, (ii) has a ecad o such
imparmert, or (iii) is regarcedas faving swch animparmert. §8104.3(j)(1).

Eligibility is detemined by an gopropriately constituted Section 504 Conmittee which
completes the evaluah processiad applies the eligibilt criteria. Evaluatin means thathe
Committee, through its review of datarom a \ariety of saurces,looks at row the disahlity
impeactsthis sudert’s acessto theprograms ard ectivitiesof theschml district. Theeligibili ty
definition requires not ont the exisénce of a disabtly, but also that the dsability rise to a
paticular level of impect, referredto a a ‘subgartial li mitation.” W hileevery digrict is alowed
to creag its own definitbn of substantidimitation [ Letter to McKethan, 23 IDELR 504 (OCR
1994).], the phrasesitypicaly understoodda mean that the disaliy significantly impacts the
student aschool, depkiing him of an equal opportity to paticipate in, or benefit from, the
school's programs and taties. [See, for example, the definiton of substantialimitation
providedpusuart tothe ADA, at B C.F.R. 81630.2(j).(1).] Note tha for a504-digible studert,
the 504 Comrittee deermines plaement. While thatommitteeshould @rtainly consder input
fromthedyslexia program, the dyslexia programrulesdo not governthechild’s placemert to
the extenthat they & inconsstent with 504.

Alittlecommentary: The Purple Book continuesto make anunfortunateandincorrectreference
to prongstwo and three d the 504 digibility definition. Section 504 Committeesonly look at
prong one to detenine whether atudent is elgible for servtces. Stranggl Question 2 in the
Purple Book provides “Thus a student whoseading difficultes substarlly limit leaning may
beregarded as taving a disability within the sope o 504.” The setence ismisleadng for it
misunderstands the & eligbility prongs and what is ceived under &h. The only student
eligible under 34 for savices(that is, theonly kidsfor whom a canmittee neet ard aedes
anacommodation plan) are thosestudentswho areeligible under rong one While a ‘record
of” an imparmert or bang “regaded as havinganimparmert by the sctod give rise to
artidiscrimination protecion under 8504, thesetwo prongs do not trigger the schod district’s
obligation to provide a freappropriag¢ public education or FAPE. “Logically, sindeetstudent
[qudifying under prong two o threq is rot, in fact mertally or physicaly hardicapped, thae
canbe noneedfor special education andrelatedaids amd srvices.” OCR Senior Saff Memo, 19
IDELR 894 (OCR 1992) [bracketed materiadded by authdrPut nore bluntly: “Those two
prongs ofthe déinition are le@l fictions. They aremeart to reach situaionswhereindividuals
either never wereor ae rot curently handicapped bu aretregedby otlersas iftheywere.” 1d.

lll . TexasDyslexia Law Eligibility
While the Texa Commissioner of Education is gqeired by the Texa law to provide

recmmendationsfor districtswith respectto dysexia tesing, the localsctod boardof eat dstrict
is given theregonsibility of approvinga program for testing studes. Ebuc. Cope 8828.006(a)(1)
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& 7.102(c)@8). A key eément in the stateekeme for identification of studeswvith dyslexa is the
use ofscreeningnstrumentsn grads K-2.Based orthese edy screenngs, distrcts can defrmine
whether addibnal tesing inthe form of assessment is nesay, Clear from the Purple Book et
desire hat the saenings occuearly sothat asesment, if necessar, can also occuearly in a
child’s educationalcareer—the earier the béter.” Puiple Book, at p. 3.

Screening vs. Assessamt. A major change from theed Book © thePurpleBook is the dishction
in the procedures ketweena “sreening” and an “asessnent.” A “screenng” is aninitial cusay
examnation gven to all students in a s@iool or classoom to identify thase who may have a
particular prablem. Purple Book, Appendix C, Glossar of Terns p 15. An “assesnert” i s cefined
as individudized measureappropria¢ fora sudent’sreadinglevel used to detenine if a student
is eligible for the dyslexia progrand., at 13. Atthe risk of oversnplification, think of screning
as ahuge netastovera grale level orclass b cath kidswith possibleproblems, and assarent
as asnmuller ret ilsedto se@arateout a particular child from tha group for addtional testng to
determine the natarand extent of the pblem for purposes of program eligibility.

A little commentary: While the dafters d the Puple Bod are © be canmended for ther overall
effort, it does seem a bit odd thvettile creaing a dstinction betweescreenin@nd assessment, the
definition of screming begins by céihg it “an initial assessent.”

Assessment o& studentfor dyslexia triggersthe protectionsof Section 504'W hen dudens ae
singled aut for individualizedas®ssnert, the procedures for assessng sSuderts for dysexia mus
becaried aut within therequiremerts d Secion 504 including notificaion of parerts, opportunity
for parents toxamine relevant rexds; use of vall measures; and evali@at and placement by a
team of persons knowledgeable abtat $tudent, meaning of theatuation data, and plaament
options.” Purpt Book Appendix D, @estion 1, 13. Wen dyslexia testing moves beyond screening
to assessmentié 504 process igiggerd. AppropriateéSection 504 notee of rights must be sent
to the parat, togethemwith notice of504evaluaton and request for consent fortial evduation.
Dyslexia progameligibility and placement idetermined through the 504 evaloatprocess by a
propely constitutedSection 504 Committee (he group of knowledgeale peaple). To enphasize
that the dykexia evaluaton andeligibility process ishe 504 processhe Purple Book refets the
persansevalidaing thechild as a “ommittee ofknovledgeabe pasans” Note, however,tha while
the504 languageis adopted, ard the D4 requlationsform thebasisof thegroup’s makeup, stae law
addssame exraelanerts. Under Texas lav, the 561 canmittee eauating for dysexia digibility
must also have knowledge of:

*The readng proces;

*Dyslexia ard rdated disorders

*Dyslexia instrudbn;

District or charter school, stae, ard federd guidelines br essessnen;
*The student being evaligal;

*The assessments that were used; a

*The neaning of the codicted data[Purple Book, at p. 14.]

While federallaw only requies knowledge of the chij the meamg of the evaluabn and the
placement optionsstate lav requires a lgher levelof knowledge with respedb reading ad
reading disrders when theligibil ity of a childon thebasisof dyslexiais consideed. Should the
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student dready be spcial educaton eligible, andshould the ARD Committee cesre adyslexia
as®ssnert (or shoutl dydexia assessnert be a part of the student’s HE), the ARD Committee
reviewing theevaluaton must contain folks with theqaired type®f knowledge described above
in addition to those rguired under fedat law.

Additional factor s in evaluation.Note that wrenthe504 Committee @ ARD Cammittee under
special educaionis dso determining astudent’ sdigibili ty intothedyslexia pragram, the Committee
must also consider a vraty of statdaw factors enuerated by Education Co&ection 838.003 and
19 Texas Administrative Code §74.28:

*The stident’s unexpected lack of apgpropriateprogress;

*The stdernt’s exhibiting characteristics ascciated with dysexia;

*The student’s having adeate intdigence the abilty to lean;

*The student’s rec¢eing conventonal instuction; and

*The student’s lack of progss not being du#o sociocuiural fadors such as language
differences, iregular atendance andatk of experiendl background. [Purple Book, &}.

As a pratical matter, with the exepion of adequate intdli gence ard the alili ty to learn, the faciors
to be cansdered arenat foreign to 04 Cammitteesor to ARD Committees Under loth special
education and 504 ¢ approprite comnittee is requirel to screen outon-disabity rea®ns for the
student'sclassroom difficulties. Having lea denied previous educational expereemot speaking
English or nondéndance carnllananifest themselves as failurethe classroongnd therefore be
misinterpreted as evdence d disability. Special education and 504 require that digibility arise when
thestwent’s dfficulties ae dsability-based TheTexas dyslexia lawsimply takesan additional gep
by screering out disabli ties aher thandyslexia (mental retadaion, for exanple) which, raher than
dyslexia, impair or prevert a gudent’s realing. In essace, Texas lav takes hepaosition tha onecan
be too sverdy disaded for eligibili ty into the dyslexia program. That position can be staed in a
more pditicaly corect way. the dyslexia progam is ot desgned to meetthe needs d more
se\erdy disabled gudents(Seethediscussion bel ow on placements by special ed or 504 of students
into the dyslexia program who fail to meet district criteria).

Severity of disability & dyslexia pragram eligibility. Importantly, eligibility for the dyslexia
program ladks animportant demert foundin both specal edwcaion ard in 504.Under bath federd
laws,themereexsterce d disalli ty does rot aeae programeligibili ty. Ingead, thedisahli ty must
rise toa particular level of severity or impact on the studens perbrmarce d scool. The Texas
dyslexia Aw has no such regeiment. Instead, if the comra¢ of knowledgeable peons
determines thatthestudent hasdyslexia, and hasadequaeintelligenceand theability tolearn(more
on that lagr), he iseligible for the dyslexa program:Once t has been detmined that a student
has dydexia, thesclod district or charter school shdl provide an apropriateeducational program
for the student.Purple Book, at p. 5-6.

Interestingly, the dyslexia progam seemsa follow a “maximize potential” standard. The
Purple Book indicads thatdentification of a student with dyskia must be determined based on the
student’shaving haracteisticsof the diorder,adequatintelligenceand “the studet has not made
acalemic progress canmensuate with paertial.” Puple Book, Queston 25, 1 While the Rurple
Book focuseson struggling readers who arena progressing in its suggestions orwhento assess
[Purple Book, Questions 10, 12, 13, 15],aass dear from this languagdat strugghg is not
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required for abibility. Insgead where studerg are not pdorming to ther potental because of
dyslexia, he program is availaél This is a corept ofeligibility entirely foreign to both 504 and
special eucation.

A dyslexia program on every ampus? YesThe Texa®Administrative Code requies at 19 TAC
874.28, tha eachcanpus provide a dyslexia program Thereis no excedion for middle or high
sclhod campuses The digrict may, if the paent agproves, offer additiod dyslexia sewices & a
certralizedlocation. Interesingly, therule provides tha theexigence ofcentalized srvices “shdl
not preclude” each student frawceiving services at his or her campds.See also, Purple Book
Questions 28 & 29 and Fale Book page 6.

IV. Problem Areas
A. Every child assesedfor dyslexia in Texas getsa 504 evaluation, but not every child with
dyslexia is 504.

The Rurple Book is quite clearin its satemert that merdy having dyslexia does rot qudify an
individual as 504. Purple Book, Question 2. But Texas state law requires that the dyslexia
assessment occtimough thes04 evaliationprocessln other words astudent must go through
a Section 504valuaton in order tdbe eligible for the tate’sdyslexia pogram. Purple Book,
Question 1, 3. Thatequirement is the soce of some consion—-some have taken the
evaluationrequiremert to meantha all studerts ewaluated for thedydexia programare digible
under 504 That pasitionis incorrect Statelaw merely requires that dyslexia program eligibili ty
be degemined consigent with 504 procedures. Soalthough &04 evaluation is conducted (in
which thedyslexia asgssnert is pat of theevaluation daa) thee is ro guaarteetha evenif
the child ha dyslexia, hevill still meet the substaiail limitation or oher requiements of 504
eligibility. To ensue thda the 504 Comiittee eaches dysiea eligibility, the Purple Book
encourageshe Conmittee to look at dysixia progran eligibility first, and hen determine
whether the sident is Seadn 504eligible. Purple Book, p. 5. When a student is sssé for
dyslexia, the 04 evaluation canpraduce avariety of outcomes:

1. The student qualifies 504 and has dyslexid.he canmittee d knowledyeade pele
would createa 4 plan for thestudert with modificationsard abehavior maragemert plan
if necesay. The stident’s placenent may al® include plaenent in the dyslexia
instructional programif the Committee ctemines sich placenen appropriate

2.The sudent qualifies504 but does rot have dyslexia. Thecammittee d knowledyealde
people would creda a 504 pla for the student with modifications and a betar
managerant plan if necesary. Federallaw would also dlow the comnitee of
knowledgealde peleto placethestudert in thedyslexia program, if such placenmen were
appropriatefor him, and evenif hedid nat meetstae a local eligibility criteria.

3. The student does not qualy as 504, but does have dyslexi@hen the sudent’s
dyslexia does ot riseto the level o substantial limitation, dyslexia program eligibility is
possible eve when 8504 eligibity is not This result explains why the Purple Book asks the
Committee b look atdyslexia programéligibility first, sinceotherwisethecommittee would

find no 504 eligibiity and stop, a its federalvork is through.
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4. The student does not qualify 504 and does not have dgsia. The committee of
knowledgealde persons t&kes ro additional action, unless eferral to anotherdistrict program
is gopropriate for the child (such @ a @npus stidy team with authority to cede
modifications).

5. The student is so disabtkthat the group of knowledgeable persons refers the student
to special elucation. The comnittee of knowledgeakl peopé may, in the procss of
evaluaton, determine that thehild is vey disabled and may need special eduoatand
related sewices, in which case, areferral to special education ought to occur at that time.
Note lowever,tha neither thedyslexia programnar 504 isa prerequisite to IDEA eligibility
for students with dyslexia (or ary other imparmert). The Puple Baok mekes ckeartha “[ a]
student may be referred for spg@ducatbn evaluatn at any time a disaliy and need for
special ducation ag suspected.Purple Book, Question 18nae referred to DEA, the
IDEA procedures wilcontrol mther tha 504.

Alittle commentary: It should be ngurprisethat astudent with dyslexia can, depending on
severiy, be eligibe under speal educatn, or Section 504, goerhaps oly under the
Dyslexia program. It is dso qute possble tha a sudert with dyslexia can be so
acaemically giftedtha hewill never ke sispeciedas laving dyslexia.

OCR takes adifferent approach, requirin g 504 evduation for students with dyslexia when
the dyslexia programfails to meet ther needs.In Karnes City, OCR determined that the
district’s pradice d sewing adyslexic sudert in thedidrict dyslexia program which srnvices
realted in the student’s siccess, was anappropriateintervertion prior to atienpting 504. It
approved othe districts practice of using dyslexia programterventons first and moving
forwardwith S04 or ecia education“if at any time tre instructiond interventionsimplemented
for the studet ae insuccesful[.]” Karnes City (TX) ISD, 31 IDELR 64 (OCR 199). This
paosition is far lesscamplicatedthan that talen by the stae in the Rurple Book which reguires
an evaliationprior to individud assessment for the dysla instuctional pogram. Because of
differencesin digibility criteria, it is possible for astudent to beeligible and reeive sevices
in the school’s dyslexia prograwhile not qualifying under 8504 his result arise from the
preventivefocus d thedyslexia program, which canprovide sevicesto astudent whois ot yet
substantlly limited, and thefere, notyet eligble for 8504 servies under prong onédving
no curent physical ormenal imparmert that substantially limits a major life actvity). Tha
result s underscore by Karnes City, where the district successfylserved astuden in the
dyslexia program andthenthree yeass laer at the parent’s request, the studentvas found
ineligible under Seatn 504 despiteontinuing dystxia servees. Following thé’urple Book
guidance on evaluatn will not violate 8504, so Texasddiicts need to follow it, @en though
theresult is evaluating suderts under 34 prior to trying theregular ecdlicationdyslexia program
Note also that this is exactly the kind of regular educaion succes tha RTI envisions. And of
course, wherene studens needsaremet bya regulareducatiormprogram, no spgal educéon
is required either.

B. Concerns fa ARD Committees ®rving gudents with dyslexia

Under the Commissoner’s Rules for Soecia Educaton, one of theareas d ARD Committee
regpongbility involves readng diagnosis Fa a speia edwcaion studernt who dees na paform
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satisfactoity on areading instrument to diagnose reading development angrebension e
ARD shall determinéhe manner in which thetudent will paiitipatein an accedrated eading
instructon program. 19 &x. AbmIN. Cobe 887.1050(a)(7)Tex Ebpuc. Cobe §28.006(Q).

1. LRE favors the regular ed dyslexia progam over resourceclass Since LRE demands
that speal educatn students bedeicated with egular or wn-IDEA students to the
maximum extert agoropriate the ARD musg corsider for the IDEA-studert with dyslexia,
whether the stdent’s rading needs came appropritely met outside of spediaducaton
settings namely in dyslexia labs or classes. IfARD determines that the student’s reagi
needs can be met throutiie dyslexia ppogram rather than thesource astting, hen LRE
condderations would prefer the ARD to not pace the stidernt in thereurceclass.

Can a student who iot eligible for t he stae dysleia program beplaced there by the
ARD Committee/IEP team or 504 commitee?A sticking point in sora districs is the
requiremert that digibility under the stde dyslexia law requiresa stu@n to possess
adequate iilligence and thebility to learn. It should be understood tHastrequiement
makes erfectserse,as t atenptsto seceen ou studentswith disabilities hat are sose\ere
as b make readng animpossbility. Thereareno stae guidelines in place with regect to
“adequae intdligence” leavng tha standard o cut-off pant to thedisaetion of thedidrict.
Pumple Book, Question 27. Informal inquiries by the author have deteamined that the
standard for adeqtminteligence seby Texas school diricts ranges froma 70 to a 100 1Q.

While the “adequateintelligence” requiremert is understardable (the satewould prefer to
focus this progranon students at a certain level), staireaed eligibility criteria cannot
prevent a psperly constuted 504 Comittee orARD Committee fromplacing a student
in thedyslexiaprogram when the conittee fee$ such placement is agmriate. While the
dyslexia program mayna bedesigned with this chld in mind, dements d tha programmay
nevertheless ke appropriate for studerts who are placed there byfederd law. The real
difficulty arisesfrom didrict politics amd budget concerrs. The dy$exia programworries
about stretching is availabé funds to meet the needs of LD students plame ARD
Committees, and gets angat specihed which has funding busirefising to s up a
program of its own. Wile the funding psblem s underdgandable, LRE requas ARD
Committees and 504 Conitteesto place lhe sudent n thesetting poviding the maximum
exposure to nondabled peerwhile stil meeting hs needsppropriatly. Where placement
of a sgecial educaton student ina regular education program canbeaneffective elemert in
an IEP, federal law singly favors thaprogram over one wherkéd sudent would onf be
exposed to digded studers. Checks& balances arein placeto prevent abuse Special
ed and 504 have legakposure fomapproprate placements. If either was simply using the
dyslexia pragram to avoid creding its ovn placenen, and the dydexia program is
inapproprate for the chd placed therehie school isxposed to a due press chatnge for
denial of FAPEard apossble compensatay services avard It is then in the best intereds
of all concernedtha a pecial educationstudent or a D4 student whodoes nd meetdyslexia
program critefia is anly placedthere under federd law when the programis appropriateto
his neacs.

2. Eligibility hasits privileges. A Texas specialducation heang officer found that a 3-
month delay in placing a sudert in a dysexia program after the ARD had dgemined it
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necesary was aviolation of IDEA. The sclod hadargwedthatthere weae m gpen dots in
the program during thaime, but the Heamg Officer awarded the pants rembursenent
for private dyskxia servtes they had obined on theiown. Bryan S v. Northside | D,
Docket No. 128-SE-1294 (SEA Texas—195). A cynical take onthisdecsion istha, despte
the avail ability of theregular education dyslexia program toa lroadrange d studerns (some
of whommay be regular education students who artop@ing well), districts ought to give
priority to the studets who carsuccessfully sueitem (IDEA students). Another less
aplies b dstricts tha use a taditioral “stat as a goup” agoroachto providing dyslexia
sewvices whae agroup of students bggins the program at the same ime armd progres
together until completing the program While cetainly efficiernt, acommonproddemplagues
the pradce. What happens to the studeniedetined eligible tier the clas on the campus
has kequn? Having missed out ontheeaty les®ns, hecarit readly jump into the middle
with the resof the group, and waitg for the next semester may cause problentightof
theNorthside decision.

3. Dyslexia mehodology choices rerain with district. The Supeme Court inRowley
reagnizedthatediwcabrs na patens, ge to choose elucaional methodologies inorder o
implemert IEP’s. As a resut, hearing officers ae toregect theschod'’s chace, 0 long as
the students receving educatnal baefit. Dyslexia methodology isdated he same way.
Elizabeth E. v. Corpus Christi 1SD, Docket No0.363-SE-600 (SEATexas- 2000)(The
hearing officer refused to ade that the schooluse he paernt’s preferred Scattish Rite
program as he digrict's DISTAR dyslexia program met the stuwent’s basc need for a
multisensory program.)

4. Dyslexia servtes and ESYAIlthough the sdhool reagnizedthat hestudent haddyslexia
ard required dydexia snices, its ESY program did na have an availabde dydexia
componenduring the summer.The hearing officer found thag@ading was the main area of
educational needard potential regession, ard thus Bejamin neeced ESY services that
included some dyslexia pgramning. The heang officer ordeed reimbursement for the
dyslexiaservicesrivately obtained by thgparentBenjamin S. v. Richardson 1SD, Docket
No. 041-SE-1097 (SEA Texas— 1998). It sliblok clear thategardles®f the structug of
theregular education dyslexia program, if the ARD warts extra hours, or simmer $rvices,
the prgram will have to adapt. Of course special education need to be sersitive to the
funding and logigtical problemsthismay create Thedyslexia program ard gecial ed need
to work together o get thisdone

C. Kids in dyslexia program who never had a 504 evaluation.

Since dyslexa program eligibity requres the dentification of dyslexia (and theuling out of
other facorstha may prevent or hamper readng), asessnen naurally precedes digibility into
theprogram. The defnition providedin thePuple Book for “asgssnent of dyslexia” reinforces

the pant. Under tha ddinition “assesmen for dysexia” mears “measirestha are gven to
determineif a stidert iseligible for dyslexia rvices.” Purple Book, p 13 (paertheical mateial
omitted). Under the PurpRook framework, dyslexia program eligibilitis estalikhed through

an evaluatin conduatd pursuantt Section 504 prockires. What happens then when a student
has apeared in thedysdexiainstructional program without berefit of evaluation? As a padical
matter,confuson catsedby thestae handbooks hagesiltedin theplacenen of marny sudents
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in the progam without jumping through 8504 hoops.

If students a& currenly in the dyséxia progranthat did not arrive there through aper 504
evaluation, wha do you do?First, don’t panic. Mog districts in Texas pobaldy have ths
problem to ome degee As you revew files consider 04 evaluationsonthose who appear
to be sibgartially limited. Over time, ard assuming tha the dstrict is curently using proper
procedures, those suderts who should have keen evalaed 8504 will receve the appropriate
evaluaion, ard noaddtiond students will be added to the program sans evaluation. Note tha
this anly sdves the federd problem (since statelaw requires ha all studens asessedfor the
dyslexia program pass tirough a504 evaluation).

D. Why won't t he district buy my kid a computer?

Once astudent has leendeemined digible for 504 or gecia education, the @mmittee’s

attertion shfts o srvices. Here, didricts sanetimes face the bdtle d parents who ae

entrenchedn beliefs that partiailar devie (a computer with voicescognition sftware, for
example) is esentialfor FAPE and rast be providé at no costd parents. $ee, for example,

Alief (TX) ISD, 17IDELR 770(OCR 191)(parentsunsuccessiully demand computerwith voice

reagnition wheredatasupports finding tha other sevicesard devices ae apropriate); Letter

to Anonymous, 29 IDELR 1089OSEP 1997)(parent letter to Pkt Clinton aking how the
paert can get federd fundsfor a @mputer).

It is importart to remgnize that the cost d a device a the dfficulty of providing a particular
sewice ae d nocorcem to fecerd law. If the sevice o device isnecesalry for FAPE, expense
or inconwenence doesnat matter. Note that OCR has seiously chastisedschods where the
decision aboutvhat service or devicego provide o eligible studentssi made a the basis of
cost and conveance rathethat on thédvasis of proper FAPE considgions.(See, for example,
Modoc County whereOCR found a patternof “school officialscontrolling IEP eamdecisions,
disgproving requests or suggestions with no explanaion, imposing procedurd deays,
intimidating daff and parerts, ard instructing daff to gereralize 1IEPs.... [Theseofficials]
presented neducational jugtification for theirdecisions ad accepted noguments.” OCRinds
that to he extenthat evaluabn and placement decisions werada by anyone other than the
appropriat ARD Committee or IEP teanthey were in wlation of 104.35(c)Modoc County
(CA) Office of Education, 24 IDELR 580 (OCR 1996).

Does that mean that he cost ¢ a sevice or device cannot be consiered? NO.For IDEA
and S04 eligible guderts, thedidrict’s dbligaion isto provide FAPE Services ard devices ae
part of that obbation. At he risk of over-snplification, when a child h&a paritular need e
committee fas heregpongbility to meetthe needappropriatdy. The reed d a student whois
unable to wrié becausef a @ston hiswrist, for example, cou bemet by albwing him to tpe
record classioom ingruction ard his honewolk assgnmens, allowing him to dctatearswers
to ascribe, or providing a canputer with voice recognition tedinology. While the canputer is
cettainly within the realm of the appropriate, it does not have to be chosen. The committee &
free toselect fromanong the tireeappropriatealtermatives, ard within appropriate dternaives,
select onhe basis of cosind convenience. After all, fithe group of things from which the
selecton is made is appropr@tany one of the items within theogp is appropste too.
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E. He’s not learning disabled, he’s dyslexic.

Perhaps foreshadowing tktate dysxialaw, a parent argud that the shool labeéd her son
“learning disabled” ather tha “dyslexic” merey to put him in a distict specal educatn
program that already existdcamar (TX) Consol. ISD, 17 IDELR 1055§0CR 1991). According
to the paen, dl of her on's records referd the stident as“learnng disaded’ rather than
“dyslexic” and as a restjlhis pla@ment was inappropriat&he student receved one hour of
resourcekass, Scotsh Rite tgpes, highlighing, shortend assignments in math, and desting.
OCR concluded that “dibugh this stud# has been lzeled onlyLD, he is, in fact, @ceiving
a pogramfor dyslexicstudeits. Dyslexia is anly one d severd handicapping conditions that
fall under the dbel of LD. Therefore, it isancluded thathe district did not merely label the
student LD to fit thedistrict’s existing progam.”

A little commentary: The stgma that dtaches b gecial education continuesto complicae
eligibility and placement where parents havereferred desiption of their student’sandition.
Texas law, bycreatng aspecial dyslexa programprobably added to the troublensee sme
parerts wart to seetheword “dyslexia” on the dbor, and onthe pgperwork rathe thanspecial
education oresourceCalm, and perhapepeated,explanaton of the progams and discussion
of thepaent’s fedings about special education ae the anly red answersto the gsigma poblem.

F. Dueling data: When Sylvan and the school don't ageeabout the student’'sneeds

At times he schod finds itsef defending ts postion that achild is ot dsabled aganst daa

obtained from an outside learningher. Where the parentely on thedata obtaied from the
center ¢ indicatethat the bild is disabled, what camé school dot a Massachusetts &g
hearingofficermade sane interesing findings with reference toschool evaluation datg anddaa

developed by Sylvan Leaning Certers.

Through its literatug and the testimony of its Director of Educatiba\tre), Sylvan Learning
Center makes clear th#he stadardized éstingthat it administers is for th@urpose of
determining placenent within aSylvan program Theteging of Studert was ane by acetified

teacher whois trained by Sylvanto administe its sandardizedteging for apaticular purpose.

The Sylvan Director of Education made tear in her testimony that the testing by Sylvan

is not for the purpose of nor should it be used to determine whether a sudent has a

learning or reading disability.... [IJt would not be approprie to rebut[the school
diagnostitan’s] findings reévant to Studeid possibé disabilities solely on e basis of
inconsisent tesing performed by SylvariNew Bedford Public Schools, 101 LRP 1399 (SEA
Ma. 2001). Of course, while netrery leaning center,and pehaps noevery Sylvan Learing

Center will enploy the sare testing practices this caseprompts sane questions that £hods

needto ask whenconfronted by a katie of data

G. New Bundled Accommodations on TAKS Reading
In a“To the Administratar AddressedLetter” from TEA dated Sepembe 7,2005, districts were

advised of a rew setof bundled acemmodations awailade on the TAKS readng teg (both
English and Spanishr students idetified as dystxicin grades 34, and5. In a subsequent
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“To the Administratar AddresedLetter” dated October 27, 2006, didricts were advised tat
beginning in 20062007, the bundle iglso availabldor students in gides 7 & 8 on the TAKS
reading tst (Englis only).

The bundled accomodlations a& allowed for students with dgxia seved under Seatin 504,
in acanpus dyslexia program or in special educaion. Thethree lundled accanmodations ae
as bllows:

(1) Orally readng all proper nouns ascciated with each passaye bdore stuents begin
realing the pasage,

(2) Orally reading dlquestionsand answer choisgo studers, and

(3) Extending e testing time over a two-day pexdl.

Theseacommodations cannot be sejaraed bu are provided toaneligible sudent asa kundle.
That is,a sudent whoneeds just meof thethreewill havetoreceivedl three. TEA advises that
studentsreiving thebunde may betegsedindividually or in small groups.

Who iseligible? Eligibility is basel on both a dsability requirement anda reedrecuiremert.

Disability: “A student not receving special educaion services nug be identifiedwith
dyslexia. A student recaving special edeaion sewices nug eithe be identified with
dyslexia or have a gwererealing disdility tha exhibits the characteristics o dydexia,
causing the stidert to ladk word identifi caion skills and to have diffi culty realing words in
isolation.” AND

Need: “The student must routihereceve accommdations in tassroom instruadn and
testing hat addresshe difficulties theyhave reading words isolaton.” 2006 Texas
Student Assessment Program Coordinator Mamua8.

Who makes he decision and how do & document the deaion?

504 and dyslexia program kids: “For a dyslexc student noteceiving special ducation
servicesvho nreets both critea above, thdecision 6 provide the buneéld accommdations
mustbe made eitheby the studerd placement comitiee & requirel by Section 504 of the
Rehabilitdion Actof 1973 orby the @mmtteeof knowledgeable psons as outted inThe
Dysdlexia Handbook. In bath of these @ses, thecommittee’s decision mus be documented
in writing in accadance with didrict policies ard procedures.” Id.

Special education kids: “For astudent receiving special educationsernices who mees loth
criteria dove, the decision to provide the bundled acoommodations mus be macde by the
student's Admission, Review, and Dismissal (ARD) coiitiee and documented in the
student’s individualizededucation pragram (IEP).” Id.

Alittlecommentary: The kundleis afabulous sepin making the satewide as®ssnert availade
to morestudents. TEA should be commended for thiseffort, ard encouragedto travel down this
road to address ther disabing conditions that impact on dudents’ allity to denmonstrate
mastery on the TAKS.
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H. Help, Let me out! Dismissal fromthe Dyslexia Program

For studentswho have beenplacedin thedyslexia program by the504 Committee (hat is, they
were504-eligible) or by he ARD Conmittee/IEP Team (eaning they a& speciakducation
eligible) renoval from the dyslexia program will occu when the grogram is no longer
appropria¢ for the studenpursuant to fedat law, and the appro@ie comnitee takes actin
to chame the IEP or 504 accomadation plan. Foistudents who arenly eligible for the
dyslexia program (and na spesial ed or504), the Puple Book provides hefollowinggudance.
The local disrict or chaterschool should, asith any altenative ppgram, establish dgria for
ext. Evenatfterexit, thesuden, in orderto besuccesful, mayrequire somecontinuing sypports
in thegererd program. Under 8504, the dstrict or chater sthool mug provide thase sipports
or relakd aids and seices. Additonally, the ampus may want to rouhely monitor the
progress d the student to besue tha the stidert maintains swccessiul readng peformarce.
[Purple Book, Question 31.]

A little commentary: The auhor is uncettain wherethe 34 duty to provide sypports a related
aids andservces to nm-504eligible stwentscomes fom. Ceatainly, for eligible stiderts (either

under IDEA or 504) the dstrict has a @ntinuing duty to provide an agpropriate program.
Inherent in that duty is the oligation to periodially review the student’s progress ard the\
appropriateness d his placenen, ard to make changes asequired For non-504 or non-gecial

educationkids, theonly duty is to rfer andevaliae when eligibili ty for the federal progamis
suspected. Theris no genetaduty under 504d provide“related aidsand servicg’ to non-
eligible gudents. Additionally srange istha the504 duty alegedly applies b guderts whoare
no longer eveneligible for the dyslexia program.
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