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The Dynamic of Privatt ADHD Diagnoses and §504

The explosion of ADHD diagnoses hasuked, logcally, n an increasenithe numbenpf “failure to dentfy” claims
underIDEA based on students’ alleged ADHRs diagnosed by prate physi¢ans. Tte basc pdtern for he ADHD
failure-to-identifycase is (1)tsdent engagedsn disciplinary offense, (2) Distct proposeslisciplinaryaction, (3) parent
obtains private ADHD diagnosis (and perhaps a completed fOHin), and (4)parent uses private diagnosis tegh
that the District failed to identify the student under its IDEA child-findqedures.

The caselaw from1999 slows that Haring Officersstrictly apply the twepart eligibility analyss of IDEA. First, the
District must hae reason tesuspect that thetgdent has a idability. Second, there musdte reasons to suspect that the
studentis in need of special education sees. Since in most of the cases paseaiteadyhaveobtaned an ADHD
diagnosisprivately, the ADHD failure-to-iderftf cases focus on whether thedeénts appeaiotbein need of specia
educatiorservicesn orderto receive a FAPE. Additionally, more of these cases involwdesits for whom th®istrict
hasaccessed the 8504 process. Thus, hearing officers may have to detiétimengudent haseceived & apprgriate
education with the implementation of a §504 Accommodation Plan.

Why would a parent whee chitl’s needsare met witha 8504 Plan request a hewyito place thetsdent in pecial
educatbn? It may be simply be due to parents’ desire to access IDEA’s more stringent papemtpirovisions and
procedural safeguds, rathethanthe basic 8504 protections. Or, parents may be beloaboring umdisscancepon
thattheir chid, if identified under IDEA, will getmore serviceshanthey basicaly need. Otler parents a forced to
attempto access sp. edvhen they see tt their child’s§504 Plan is not implem#ad (seeéMelissas. v. Corpus Christi
ISD, below).

Theincrease in thig/pe of hearing may haved TEA to revise theCommissioner’s Ruleregarding OHI elidiility based
on underlying ADHD (see b&w), underwhich physicia’s statements will ndonger be equired fa OHI eligibility
based m underlying ADHD.

Caseson Faiure to Identify asOHI/ADHD (IDEA)

Patrick H. v.Stephenvike ISD, Docket No. 333-5-699
(Sp. Ed. Hearing Officer Stephen Webb—December 30, 199).

Nine-year-dd studentwith ADHD, Opposiitonal Defant Diorder, and Demssion hd long hétory ofemotional and
behavioraproblemsat homeand suidaal ideaibns, all of which required bspitalizéaions and medicain. Student &s
129 1Q, however, anttigh graes in dited-talentedclassesAside fom two incidents when he got upset at school, he
exhibitsno behavior problems at school amas a god atitudethere After parats obained dilled-ou OHI form, they
requestedp. ed. @lcementThey conteded that Paick was*holding it together’at schoobutreleasing is emotional
distressat home. They claimed he saidih&ted school. Whethe Distrct refusedd qualify he studenthe parentsled

for a hearing.

Intersection of AD(H)D, OHI, and 8504, All Rights Reserved page 1 65



Finding: Student not eligible under IDEA . Hearhg OfficerWebb hed tha Patick was mwt elgible tnder DEA

becauséis emotionaproblems simply di not manifesthemselve# the school siing tothe poinbf requiing sp.ed.

services.Although he commented thaideally, astudenthat wa conthually becoming upst as aesultof school
attendancevould qualify for serviceghat is “simplynot the law.” At the presenitme, Patricks disablities do not
adversely affect his educational perfaante to the point that he is in need of sp. sefvices.

Vincent S.v. Pasadena ISPDocket No. 324-5-699
(Sp. Ed. Hearing Officer Janis Herd—O ctober 22, 1999).

A 17-year-old high school junior had been in sp. ed. for seyeeak dueas OHI(ADHD), LD, and Speecimpaired.
After an extenise reewaluaton, the Dstrid concluded that Vincent wasio longetD or S| and disissed hin from sp.
ed.(No updated OHI form had been submittetha&ttime to keep him in IDEA as OHN.incent exibited no behavior
problemsat school, except occasional inatieahess andaking. Hewas never suspended or disciplined in any serious
fashion.He achieved psing gades ofiTAAS, and some high marks in cees, even on ditult classesike Physics
andChemistry.The District offered to place Vincent under 8504 and providersegded accommodations throught
programVincent’s mother obtained a signed OHI fofrom a doodr and contgted hs dismisal fomspecial education.
The Districtargued thatdespite the OHI formVincent had no nekfor sp.ed. serices atthe tme, and ths was not
eligible

Finding: Student not eligibke.Hearing OfficetHerd found that Vincetde ADHD does not require sp. eslervices at
this time, and tat he could be seed outside of IDEA (e. under 8504). She spfcally noted that any muired

modificationscould be prowed througlg504Committee actionwhichthe District had already affed. The Hearing
Officer statedjn conclsion,that “‘specialeducaton is notthe least restrictiverevironment appropiate for Vincent at
this time.”

Richard N. v.Corpus Chrisi ISD, Docket No. 343-5-799
(Sp. Ed. Hearing Officer James Holtz—November 29, 1999.

A 12-yea-oldsixth gradeexperenced seousbehavor probems, TAASfailures, disqglinary referralsretention, and
AEP placement priorot the " grade. Throghout tiese problemsthe Disrict twice appoached tie parent hout a
referralto IDEA, but the paremefused conseiffior testng. After he student wapslacedin AEP, his gradeand behavior
improvedand hgpassd tlke TAAS. hreponsao Richards placemenhin AEP,however, the pan¢ obtainecan ADHD
diagnosis(privatey) and a completed OHI form. When the Dist finally was able to pgform a comprehensive
assesmient, the ARD committeefound the stuént not eligible fo sp. ed., in light of his @ademicperformarce Tle
parent filed for a hearing.

Finding: Student eligible. HearingOfficerHoltz fourd thathe ARD committe impropen focuse solelyonRichard’s
academic performance, while it was cledrdat behavioral and social issues walso areas gfotentialeducatbnal need.
Moreover, he found that the ARD committee ignored the past pattern of behprndbtems that cdminated n AEP
placement.

Abran M. v. Corpus Chisti ISD, Docket No. 042-5-999
(Sp. Ed. Hearing Officer James Hollis—Decemler 1, 1999).

Abranis a 6-year-td first grader wih ADHD who exhibited behavioral pragrhs in Kindergaen, but hasmproved
significantly sincethen (after medication regimentje only received ondisciplinary referal in the first gradeand is
currently on a 8504 Accommodi@n Plan. Hereceives good grades and is generally well-behaved now. The parent
contested the District’'sefusal to qualifyAbran under IDEA and filed for a hearing.

Finding: Student not eligible. Hearing Cfficer Hollis noted that the stueint appeaed to be eceiving bdh acadenic
andnonaca@mic bendits from hiscurrent program and §504 Plaapplying theMichael F. v. Cypress-Fairbanks | SD
test).He did not see a needor specialeducation services at thieme, and also noted the parent’'slifia¢ to obtain a
compleed OHI form
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Ramiro C. v. Corpu<hristilSD, Docket No. 225-5-399
(Sp. Ed. Hearing Officer Deborah McElvaney—August 15, 1999).

Ramirois an8-year-old with ADHD who takes medication for that conditibe.exhibits some behew problems that
haveresulted indisciplinary referals. The stuént iscurrenty on a §504 Acemmodation Plaand is eceivirg good
gradesoverall. The paent had alwgsrejected a sp. ed. referral, but now, on advice oaherney, requested a hearing
to make hechild elgible under sped.

Finding : Student not eligible. Evidence did not esablishthat Ranvio required special education services todress
his ADH D. Eligibility under IDEA is a two-step ppcess—1) there mst be a suspicio of disability,and (2) therenust

bereason tssuspect a need for sp. ed. services. The parent’saisseri the second step. Any of tftedent’s acadmic

or behaviorabroblems appedo have ben appropritely aldressedhrough §504Hearing Oficer McElvaney wrote

that “there certainly is nthing wrong with wanting to try the 84 appgoach pria to placing Retitioner in special
education, especially since lesio young.” Moreover, even by thiene of the hearing, the paremad failed to return
an OHI form provided by theschool.

Cory M. v. CorpuhristiISD, Docket No. 113-5-1298
(Sp. Ed. Hearing Officer Gwendolyn Webb—August 25, 1999).

Cory is a 10-gar-old §' grader vho qualifies under DEA as a student witSpeech Impairmentsle has also been
diagnosedvith ADHD and ison medicatin. Although Cory becane involvedin a dispute with ecafeteriaworker, he
receivedonly threeminor discipinary reérrals irthe 5" grade. Moreoverhe has a BIRiplace andsimaintining good
gradesand passing marks on TAAS. The parent filed for a hearing to request the addition of the OHI categjand
addtionalsewices b addesstheADHD.

Finding: No need forOHI label. Hearing Officer Webb found tha the student’s ness were curently being met with
the existing services and BIP. She concluded that “no evidence was presented which supportedn€edy o
gualification for additiond special edeation pla@ment, prgrams andservices relaté to ADHD.”

Michael E. v.Corpus Chrisi ISD, Docket No. 204-5-399
(Sp. Ed. Hearing Officer James Hollis—April 28, 1999.

Michaelis a 5-yeanld diagnosed wih ADHD who received many discipary reerrals foinappropriatebehavior. Afer
the parent alerted thechool hat he hatheen diagnad with ADHD, tle schooproceedd to initiate a sped. referral.
The parent requested a hearirgggmplaining oftie Districts allegel failure b identifyMichael as poterdily inneed
of sp. ed. serviceim a timely fashion.

Finding: Identification and refer ral processwas not unreasonably delayed. Hearing Officer Hollis foundhat the
Districtdid not unreasonablidelay in nitiating a sp. ed. refral aferthe parent alged the schol regardirg the student’s
private ADH D diagnacsis. Moreover, he found that the Dstrict had no rason tosuspet that he student migt have a
behaviorablisorder prior to the p@nt informing the District of the ADB diagnosissince misbehavior in a yourild
like Michael could have been attrilntable to scbol adjugment issues otack of discidine.

Melissa Sv. Corpus Chrsti ISD, Docket No. 319-5-699
(Sp. Ed. Hearing Janis Herd—Au gust 23, 1999).

Melissais al6-year-oldwith ADHD who takes medicéion. Although she ison a §504 Accommodation Plan, therpla
wasnot consstenty implememed by heteachersShe exHhiits failing grades athbehaviorbproblems which culminag¢d

in amarihuaa possessn incdent at shool. The mahuanamcidentied her o be placednin-chool supension SS)
for 6 weeks, during which time teacherdddito send her work from her classesh€I@t so meh in ISS that she
beganbringing a piow to school) The Districnever initiated a refeatto sp. ed. The parefited for a hearing claiing
failure to identify.

Finding: Insufficient evidence of needdr sp. ed.Hearing Oficer Herd first held that the Dstrict’s failure to prgerly
implementthe 8504 Plan made it impossible to determine if the student needs sgined.there is no way of tielg
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whether he 8§504Plan, if propdy implemenéd, would have meWlelissa’s academic and behavioral needs. Thus, the
Hearing Officer ordered an expélited conprehensiveindividual assesment.

The Lessons of the Failure-to-dentify OHI/ADHD C ases

1. ARD committee must consider mothan just aademic performance ¢e.behavior, ascial skils, emotional
issues) in making determinations regangl potential need for sp. ed. services.

2. Section504 prgrams canhelp to dher avod these diputes orprevail in a heang—but the 8504
Accommodation RIns musbe implemered!

3. Whenparents expess concen regardirg their child’s acaemicor behavioral peormancealways inbrm them
of the option ofa sp. ed. refrral and evalation, and documerheir reponse.

4. Hearing officers look mosclosly at he folbwing factors:gradesconduct gades, numbreand natte of
disciplinary referrals, TAAS sams, OHI forms, andhe existence of implemente®@84 plans.

5. Eligibility is more han justhaving astudentdiagnosedvith ADHD. Eligibility involves a susgion of
disability, and a need for special edon services.

6. Schoolsshould take advaage of the newCommssbnefs Rules andbegh corducing thér own ADHD
assessments through their LSS®&r Diagnosticians.

7. It is better to evalatea studenand make a determination that the studentat eligible thanotnot perform
the assessmm and attempto argue that thassessment as not necesary.

8. Oncesigns of disability and need for services arise, mguiekly to initiate the 8504 or sp. ed. referrabpess.

9. Remember thadoctors dornt’qualfy students ér sp. ed.only ARD comniitees do!

The New Propo®ed Canmissoner’'s Ruk onOHI/ADHD

Thelast version of thproposedCommissioner’s Rule for SpecidEducation contain the flowing provision unde their
eligibility section:

Eligibility determinatn. The determinaih of whether atadent is agible for special
educationand relatedservices is mad by the studet's admissia, review, and dismisal
(ARD) committee Any evaluation or re-evaluéion of a student shall & conduded in
accordance with 34 C.F.R. §8300.530-536 [IDE regulations on evaluations]. The
multidisciplinary team that collects or reviewsvaluaton data in connection with the
determination of a student’sigibility must include the following:

a licensed speialist in school pychology (LSSP), ad educabnal dagnostiian, or
otherappropriately certified ordensed practitioner with experience and tragnn the
areaof thedisability, if the disabity cate@ry is autsm, emotional diturbance, meat
retardation multiple disabilities a health impairment (if the underlying condition is
attention deficit disorder or attention deficit hyperactivity disorder), a learning
disability, or a tramaic braininjury. (Emphas added). 19 8x. AbDMIN. CODE
§89.1040(b)(1) (propsed)?!

! The propsed Canmissiorer’s Rules my be founl at
http://www.tea.statetx.us/rulescommissioner/proposed/89-1001.html.
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Another subsectionfothis provision clarifies the preceding as follows:

(8) Otherhealth impaiment. A studenwith anothehealth impaiment is one who hdsen
determined to meetthe citeria for otherhealh imparment & staed in34 C.F.R.
§300.7(c)(9). Except as provided in subsection (b)(1) of this <ection, the
multidisciplinaryteam that collects or reviews ewation data in connection with the
determimtionof a studens eligiblity bas& on another health impairmemtust irtlude
a licersed phygiian. Emphasis addh. 19 TEx. AbDMIN. CoDE 889.1040(b)(8).

Thus, it is clar tlat TEAwill now allow Districts to make eligility decisions on OHI based on ADHDnatheir own,
withouttheneed for a physian’s evalation or diagnas. Perhaps TEA fethat too many Disicts quéified students
underIDEA as OHI solel on the bais ofan ADHD diagnosisfa privaé physitan. Thispositonis in agreemat with
theDept. ofEducation, which has issued lettardicating that a physian’s statement thatstudenhas AD(H)D would
be insufficient, by itsH, to establish ICEA eligibility. See e.g.,Letter to Gallagher, 24 IDELR 177(OSEP 996).0r
perhapd EA felt (as does thdational Instute of Heath and the AmericaRediatrics Assciation) hatU.S. physicians
are not adept at ADHD diagnosis and are thus prone to overdiagnosing or misdiagnosing the condition.

Whateverthe reasoning, schools must now diréetADHD evaluation process througiieirLSSPs and Dagnosticians,
and cannot rely solely on a physician’s statement to qualifyument asOHI on the basis of AHD. Ostensibly,
Diagnosticiangnd LSSPs must collect the necessary data from parenteactters througADHD checklists or other
data-gatheringevices andeview such étain making evaluabn determinabns on suspectleADHD cases. Of course,
parentsmay still submit pivately obtaned doctor’s irdrmation and evaluisns for he ARD committee to revieas
additional data. The physician’s monopoly on OHI forms for ADHD is, however, broken.
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