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The Dynamic of Private ADHD Diagnoses and §504

The explosion of ADHD diagnoses has resulted, logically, in an increase in the number of “failure to identify” claims
under IDEA based on students’ alleged ADHD, as diagnosed by private physicians. The basic pattern for the ADHD
failure-to-identify case is (1) student engages in disciplinary offense, (2) District proposes disciplinary action, (3) parent
obtains private ADHD diagnosis (and perhaps a completed OHI form), and (4) parent uses private diagnosis to allege
that the District failed to identify the student under its IDEA child-find procedures.

The caselaw from 1999 shows that Hearing Officers strictly apply the two-part eligibility analysis of IDEA. First, the
District must have reason to suspect that the student has a disability. Second, there must be reasons to suspect that the
student is in need of special education services. Since in most of the cases parents already have obtained an ADHD
diagnosis privately, the ADHD failure-to-identify cases focus on whether the students appear to be in need of special
education services in order to receive a FAPE. Additionally, more of these cases involve students for whom the District
has accessed the §504 process. Thus, hearing officers may have to determine if the student has received an appropriate
education with the implementation of a §504 Accommodation Plan.

Why would a parent whose child’s needs are met with a §504 Plan request a hearing to place the student in special
education? It may be simply be due to parents’ desire to access IDEA’s more stringent parent input provisions and
procedural safeguards, rather than the basic §504 protections. Or, parents may be beloaboring under a misconception
that their child, if identified under IDEA, will get more services than they basically need. Other parents are forced to
attempt to access sp. ed. when they see that their child’s §504 Plan is not implemented (see Melissa s. v. C orpus C hristi

ISD, below).

The increase in this type of hearing may have led TEA to revise the Commissioner’s Rule regarding OHI eligibility based
on underlying ADHD (see below), under which physician’s statements will no longer be required for OHI eligibility
based on underlying ADHD . 

Cases on Failure to Identify as OHI/ADHD ( IDEA)

Patrick H. v. Stephenville ISD, Docket No. 333-SE-699 
(Sp. Ed. Hearing Officer Stephen Webb—December 30, 1999).

Nine-year-old student with ADHD, Oppositional Defiant Disorder, and Depression had long history of emotional and
behavioral problems at home and suicidal ideations, all of which required hospitalizations and medication. Student has
129 IQ, however, and high grades in gifted-talented classes. Aside from two incidents when he got upset at school, he
exhibits no behavior problems at school and has a good attitude there. After parents obtained a fil led-out OHI form, they
requested sp. ed. placement. They contended that Patrick was “holding it together” at school but releasing his emotional
distress at home. They claimed he said he hated school. When the District refused to qualify the student, the parents filed
for a hearing.
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Finding:  Student not eligible under IDEA . Hearing Officer Webb held that Patrick was not eligible under IDEA
because his emotional problems simply did not manifest themselves in the school setting to the point of requiring sp. ed.
services. Although he commented that, ideally, a student that was continually becoming upset as a result of school
attendance would qualify for services, that is “simply not the law.” At the present time, Patrick’s disabilities do not
adversely affect his educational performance to the point that he is in need of sp. ed. services.

Vincent S. v. Pasadena ISD, Docket No. 324-SE-699 
(Sp. Ed. Hearing Officer Janis Herd—O ctober 22, 1999).

A  17-year-old high school junior had been in sp. ed. for several years due as OHI (ADHD), LD, and Speech-impaired.
After an extensive reevaluation, the District concluded that Vincent was no longer LD or SI and dismissed him from sp.
ed. (No updated OHI form had been submitted at the time to keep him in IDEA as OHI). Vincent exhibited no behavior
problems at school, except occasional inattentiveness and talking. He was never suspended or disciplined in any serious
fashion. He achieved passing grades on TAAS, and some high marks in courses, even on difficult classes like Physics
and Chemistry. The District offered to place Vincent under §504 and provide any needed accommodations through that
program. Vincent’s mother obtained a signed OHI form from a doctor and contested his dismissal from special education.
The District argued that, despite the OHI form, Vincent had no need for sp. ed. services at the time, and thus was not
eligible

Finding: Student not eligible. Hearing Officer Herd found that Vincent’s ADHD does not require sp. ed. services at
this time, and that he could be served outside of IDEA (i.e. under §504). She specifically noted that any required
modifications could be provided through §504 Committee action, which the District had already offered. The Hearing
Officer stated, in conclusion, that “special education is not the least restrictive environment appropriate for Vincent at
this time.” 

Richard N. v. Corpus Christi ISD, Docket No. 343-SE-799 
(Sp. Ed. Hearing Officer James Holtz—November 29, 1999).

A  12-year-old sixth grader experienced serious behavior problems, TAAS failures, disciplinary referrals, retention, and
AEP placement prior to the 6th grade. Throughout these problems, the District twice approached the parent about a
referral to IDEA, but the parent refused consent for testing. After the student was placed in AEP, his grades and behavior
improved, and he passed the TAAS. In response to Richard’s placement in AEP, however, the parent obtained an ADHD
diagnosis (privately) and a completed OHI form. When the District finally was able to perform a comprehensive
assessment, the ARD committee found the student not eligible for sp. ed., in light of his academic performance The
parent filed for a hearing.

Finding: Student eligible. Hearing Officer Holtz found that the ARD committee improperly focused solely on Richard’s
acade mic  performance, while it was clear that behavioral and social issues were also areas of potential educational need.
Moreover, he found that the ARD committee ignored the past pattern of behavior problems that culminated in AEP
placement.

Abran M. v. Corpus Christi ISD, Docket No. 042-SE-999 
(Sp. Ed. Hearing Officer James Hollis—December 1, 1999).

Abran is a 6-year-old first grader with ADHD who exhibited behavioral problems in Kindergarten, but has improved
significantly since then (after medication regiment). He only received one disciplinary referral in the first grade and is
currently on a §504 Accommodation Plan. He receives good grades and is generally well-behaved now. The parent
contested the District’s refusal to qualify Abran under IDEA and filed for a hearing.

Finding: Student not eligible. Hearing Officer Hollis noted that the student appeared to be receiving both academic
and nonacademic benefits from his current program and §504 Plan (applying the Michael F. v. Cypress-Fairbanks ISD

test). He did not see a need for special education services at this time, and also noted the parent’s failure to obtain a
completed OHI form.
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Ramiro C. v. Corpus Christi ISD, Docket No. 225-SE-399 
(Sp. Ed. Hearing Officer Deborah M cElvaney—August 15, 1999).

Ramiro is an 8-year-old with ADHD who takes medication for that condition. He exhibits some behavior problems that
have resulted in disciplinary referrals. The student is currently on a §504 Accommodation Plan and is receiving good
grades overall. The parent had always rejected a sp. ed. referral, but now, on advice of her attorney, requested a hearing
to make her child eligible under sp. ed.

Finding : Student not eligible. Evidence did not establish that Ramiro required special education services to address
his ADH D. Eligibility under IDEA is a two-step process—(1) there must be a suspicion of disability, and (2) there must
be reason to suspect a need for sp. ed. services. The parent’s case fails on the second step. Any of the student’s academic
or behavioral problems appear to have been appropriately addressed through §504. Hearing Officer McElvaney wrote
that “there certainly is nothing wrong with wanting to try the 504 approach prior to placing Petitioner in special
education, especially since he is so young.” Moreover, even by the time of the hearing, the parent had failed to return
an OHI form provided by the school. 

Cory M. v. Corpus Christi ISD, Docket No. 113-SE-1298
(Sp. Ed. Hearing Officer Gwendolyn Webb—August 25, 1999).

Cory is a 10-year-old 5th grader who qualifies under IDEA as a student with Speech Impairments. He has also been
diagnosed with ADHD and is on medication. Although Cory became involved in a dispute with a cafeteria worker, he
received only three minor disciplinary referrals in the 5th grade. Moreover, he has a BIP in place and is maintaining good
grades and passing marks on TAAS. The parent filed for a hearing to request the addition of the OHI category label and
additional services to address the ADHD.

Finding: No need for OHI  label. Hearing Officer Webb found that the student’s needs were currently being met with
the existing services and BIP. She concluded that “no evidence was presented which supported Cory’s need or
qualification for additional special education placement, programs and services related to ADHD.”

Michael E. v. Corpus Christi ISD, Docket No. 204-SE-399
(Sp. Ed. Hearing Officer James Hollis—April 28, 1999).

Michael is a 5-year-old diagnosed with ADHD who received many disciplinary referrals for inappropriate behavior. After
the parent alerted the school that he had been diagnosed with ADHD, the school proceeded to initiate a sp. ed. referral.
The parent requested a hearing, complaining of the District’s alleged failure to identify Michael as potentially in need
of sp. ed. services in a timely fashion.

Finding: Iden tification and refer ral process was not unreasonably delayed. Hearing Officer Hollis found that the
District did not unreasonably delay in initiating a sp. ed. referral after the parent alerted the school regarding the student’s
private ADH D diagnosis. Moreover, he found that the District had no reason to suspect that the student might have a
behavioral disorder prior to the parent informing the District of the ADHD diagnosis, since misbehavior in a young child
like Michael could have been attributable to school adjustment issues or lack of discipline. 

Melissa S. v. Corpus Christi ISD, Docket No. 319-SE-699 
(Sp. Ed. Hearing Janis Herd—Au gust 23, 1999).

Melissa is a 16-year-old with ADH D who takes medication. Although she is on a §504 Accommodation Plan, the plan
was not consistently implemented by her teachers. She exhibits failing grades and behavioral problems, which culminated
in a marihuana possession incident at school. The marihuana incident led her to be placed in in-school suspension (ISS)
for 6 weeks, during which time teachers failed to send her work from her classes. (She slept so much in ISS that she
began bringing a pillow to school). The District never initiated a referral to sp. ed. The parent filed for a hearing claiming
failure to identify.

Finding: Insufficient evidence of need for  sp. ed. Hearing Officer Herd first held that the District’s failure to properly
implement the §504 Plan made it impossible to determine if the student needs sp. ed., since there is no way of telling



1 The proposed Commissioner’s Rules may be found at 

http://www.tea.state.tx.us/rules/commissioner/proposed/89-1001.html.
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whether the §504 Plan, if properly implemented, would have met Melissa’s academic and behavioral needs. Thus, the
Hearing Officer ordered an expedited comprehensive individual assessment.

The Lessons of the Failure-to-Identify OHI/ADHD C ases

1. ARD committee must consider more than just academic performance (e.g. behavior, social skills, emotional
issues) in making determinations regarding potential need for sp. ed. services.

2. Section 504 programs can help to either avoid these disputes or prevail in a hearing—but the §504
Accommodation Plans must be implemented!

3. When parents express concern regarding their child’s academic or behavioral performance, always inform them
of the option of a sp. ed. referral and evaluation, and document their response.

4. Hearing officers look most closely at the following factors: grades, conduct grades, number and nature of
disciplinary referrals, TAAS scores, OHI forms, and the existence of implemented §504 plans.

5. Eligibility  is more than just having a student diagnosed with ADHD. Eligibility involves a suspicion of
disability, and a need for special education services.

6. Schools should take advantage of the new Commissioner’s Rules and begin conducting their own ADHD
assessments through their LSSPs or Diagnosticians.

7. It is better to evaluate a student and make a determination that the student is not eligible than to not perform
the assessment and attempt to argue that the assessment was not necessary.

8. Once signs of disability and need for services arise, move quickly to initiate the §504 or sp. ed. referral process.

9. Remember that doctors don’t qualify students for sp. ed., only ARD committees do!

The New Proposed Commissioner’s Rule on OHI/ADHD

The last version of the proposed Commissioner’s Rules for Special Education contain the following provision under their
eligibility section:

Eligibility  determination. The determination of whether a student is eligible for special
education and related services is made by the student’s admission, review, and dismissal
(ARD) committee. Any evaluation or re-evaluation of a student shall be conducted in
accordance with 34 C.F.R. §§300.530-536 [IDEA regulations on evaluations]. The
multidisciplinary team that collects or reviews evaluation data in connection with the
determination of a student’s eligibility must include the following:

a licensed specialist in school psychology (LSSP), and educational diagnostician, or
other appropriately certified or licensed practitioner with experience and training in the
area of the disability, if the disability category is autism, emotional disturbance, mental
retardation, multiple disabilities, a health im pairme nt (if the und erlying co ndition is

attention deficit disorder or attention de ficit hyperactivity disorder) , a learning
disability, or a traumatic brain injury. (Emphasis added). 19 TEX. ADMIN. CODE

§89.1040(b)(1) (proposed).1
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Another subsection of this provision clarifies the preceding as follows:

(8) Other health impairment. A student with another health impairment is one who has been
determined to meet the criteria for other health impairment as stated in 34 C.F.R.
§300.7(c)(9). Except as provided in subsection (b)(1) of this section, the
multidisciplinary team that collects or reviews evaluation data in connection with the
determination of a student’s eligibility based on another health impairment must include
a licensed physician. (Emphasis added). 19 TEX. ADMIN. CODE §89.1040(b)(8).

Thus, it is clear that TEA will  now allow Districts to make eligibility decisions on OHI based on ADHD on their own,
without the need for a physician’s evaluation or diagnosis. Perhaps TEA felt that too many Districts qualified students
under IDEA as OHI solely on the basis of an ADHD diagnosis of a private physician. This position is in agreement with
the Dept. of Education, which has issued letters indicating that a physician’s statement that a student has AD(H)D would
be insufficient, by itself, to establish IDEA eligibility. See e.g., Letter to Gallagher, 24 IDELR 177 (OSEP 1996). Or
perhaps TEA felt (as does the National Institute of Health and the American Pediatrics Association) that U.S. physicians
are not adept at ADHD diagnosis and are thus prone to overdiagnosing or misdiagnosing the condition.

Whatever the reasoning, schools must now direct the ADHD evaluation process through their LSSPs and Diagnosticians,
and cannot rely solely on a physician’s statement to qualify a student as OHI on the basis of ADHD . Ostensibly,
Diagnosticians and LSSPs must collect the necessary data from parents and teachers through ADHD checklists or other
data-gathering devices and review such data in making evaluation determinations on suspected ADHD cases. Of course,
parents may still submit privately obtained doctor’s information and evaluations for the ARD committee to review as
additional data. The physician’s monopoly on OHI forms for ADHD is, however, broken.


